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Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 4308 
VIRGINIA: 
- In the Supreme Court of Appeals held at the Supreme Court 
of Appeals Building inthe City of Richmond on Monday the 
3rd day of May, 1954. 
ERNEST B. :MILLER, 
against 
ARLENE DA VIS MILLER, 
Appellant, 
Appellee. 
From the ·circuit Court of Rockingham County. 
Upon the petition of Ernest B. Miller an appeal is awarded 
him from a decree entered by the Circuit Court of Rocking-
ham County on the 14th day of December, 1953, in a certain 
chancery cause then therein depending wherein the said peti-
tioner was plaintiff and Arlene Davis Miller was defendant; 
upon the petitioner or some one for him, entering into bond· 
with sufficient security before the clerk of the said circuit 
court in the penalty of three hundred dollars, with condition 
as the law directs. · 
2 Supreme Court of Appeals of Virginia. 
RECORD 
• • 
Filed in the Clerk's Office the 3d day of October, 1953. 
TeRte: 
.................. , Clerk 
MARGIE BOWERS, D. C. 
No. 4203 
BILL OF COMPLAINT. 
To the Honorable Hamilton Haas, Judge of said Court: 
Your complainant, Ernest B. Miller, respectfully repre-
sents: · 
(1) That on the 4th day of November, 1942, your complain-
ant ,vas lawfully married, in Hag·erstown, Maryland, to the 
defendant, Arlene Davis Miller, as will appe~r from the Cer-
tificate of Marriage herewith filed, marked "Exhibit A", and 
made a part of this bill; 
(2) That no children were born of said marriage; 
(3) That your complainant has resided and been domiciled 
in the State of Virginia most of his life, and that the defend-
ant, Arlene Davis Miller, has resided and been domiciled in 
the State of Virginia all of her life; and that both your com-
plainant and the defendant have been actual bona fide resi-
dents of this State for at least one year preceding the com-
mencement of this suit, and tlmt your complainant and the de-
fendant have been actual bona fide residents of Rockingham 
County, Virginia, for at least oue year preceding the com-
meneement of this suit; 
(4) That the said Arlene Davis Miller has wilfully deserted 
and abandoned your complainant, such desertion having taken 
place on or about the 21st day of August, 1953, that is to say, 
that on said date the said Arlene Davis Miller did voluntarily, 
wilfully and without any justification or excuse 
page 2 ~ whatever desert your complainant, taking with her 
her personal belongings, and since that time has re-
mained separate and apart from your complainant. 
(5) That your complainant last cohabited with the defend-
ant in Rockingham County, Virginia; 
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( 6) That your complainant avers that there should be an 
adjudication of the property rights of the parties, both for 
the present and for the future; · 
WHEREFORE, being remediless save in a court of equity 
where matters of this sort are alone and properly cognizable, 
your complainant prays that he may be granted a divorce a 
mens a et thoro from the defendant on the grounds of deser-
tion, which may be merged into a decree of divorce a vinculo 
1natrimonii; and that he may have all such other, further and 
general relief as the nature of his case may require or as to 
equity shall seem meet. 
RUSSELL M. WEA VER 
406 First National Bank 
Harrisonburg, Virginia, 
Counsel. 
ERNEST B. MILLER 
By Counsel. 
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I Hereby Certify, That on this 4th day of November, One 
Thousand, Nine Hundred and 42 (1942), Dr. ERNEST B. 
MILLER and ARLENE VERTIS DA VIS, were by me united 
in marriage at Hagerstqwn, Maryland, in accordance with the 
License issued by the Clerk of the Circuit Court for Washing-
ton County, State of Maryland. 
Residence of Groom Elkton·, Virginia, Age 51 Color White 
Nativity Va. Occupation M. D. If prior marriage, how and 
when dissolved Divorced Name of person consenting when 
a minor ......... . 
Residence of Bride Elkton, Va. Age 28 Color ·white Na-
tivity Va. Occupation Filler If prior marriage, how and 
when dissolved Sing·le Name of person consenting when a 
minor ......... . 
Signature H. C. l\IARSH, 
Pastor St. Paul's Methodist Church, Hagerstown, Md. 
( Official Character) (Address) 
State of Maryland, 
vVashington County, to-wit: 
I hereby certify that the aforegoing is a true Copy taken 
from folio 79,239 of the Marriag·e Records for ,v ashington 
4 Supreme Court of Appeals of Virginia. 
County, the same having been recorded November 14th, 1942. 
In testimony whereof I hereunto ~ubscribe my hand and 
affix the Seal of the Circuit Court for Washington County at 
Hagerstown, this 5th day of October, 1953. 
(Seal) 
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Virginia: 
J. GUY WEAGLEY, Clerk. 
PROOF OF SER.VICE 
In the Circuit Court of the County of Rockingham. 
Ernest B. Miller, Elkton, Virginia, Complainant, 
v. 
Arlene Davis Miller, Elkton, Virginia, Defendant. 
CHANCERY NO. 4203. 
Returns shall be made hereon, showing service of Subpoena 
in Chancery issued October 3, 1953, with copy of Bill of Com-
plaint filed October 3, 1953, attached: 
Executed on the 6th day of October, 1953, in the County of 
Rockingham, Virginia, by delivering a true copy of the above 
mentioned papers attached to each other, to Arlene Davis 
Miller in person. 
A. L. STRAWDERMAN 
Sheriff, County of Rockingham, Va. 
By DEWEY E. HANEY, Deputy Sheriff. 
(Use the space below if a different form of return is neces-
sary.) 
Returned and filed the 6th day of October, 1953. 
J. ROBERT SWITZER, Clerk 
By MARGIE BOWERS, Deputy Clerk. 
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NOTICE. 
To Arlene Davis Miller: 
You arP. hP.reby notified that on the 26th day of October, 
1953, at ten o'clock a. m., at the offices of Wharton, Aldhizer· 
& Weaver, 406 First National Bank Building, Harrisonburg, 
Virginia, I shall proceed to take the depositions of myself and 
others to be read as evidence on my behalf in the above styled 
cause pending in the Circuit Court of Rockingham County, 
Virginia, wherein I am the complainant and you are the de-
fendant. · 
If for any reason the taking of said depositions be not com-
menced at said time, or be commenced and not completed, then 
the taking thereof will be continued and adjourned from day 
to day at the same time and place, until the same is completed. 
RUSSELL M. WEAVER 
ERNEST B. MILLER 
By Counsel. 
406 First National Bank Building 
Harrisonburg·, Virginia 
Counsel. 
Executed 10-6-53 in the County of Rockingham by deliver-
ing a true copy of the within Notice to Arlene Davis M~ller in 
person. 
Filed Oct. 6, 1953. 
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DEvVEY E. HANEY, Dep. for 
A. L. STRA vVDERMAN, 
Sheriff, Rockingham County. 
MARGIE BOWERS, D. C. 
Filed in the Clerk's Office, Rockingham County, Va., Dec. 2, 
1953, by 
GENE FAHNESTOCK 
J. ROBERT SWITZER, Clerk. 
6 Supreme Court of Appeals of Virginia. 
Ernest B. Miller. 
DEPOSITIONS. 
Depositions taken before the undersigned notary public in 
and for the County of Rockingham, State of Virginia, at the 
offices of Wharton, Aldhizer & Weaver, 406 First National 
Bank Building·, Harrisonburg, Virginia, on the 29th day of 
October, 1953, at 10 :30 o'clock a. m., to be read as evidence on 
behalf of the complainant in the above entitled cause; said 
depositions being taken pursuant to notice duly served upon 
Arlene Davis Miller, the defendant, which notice matured on 
the 26th day of October, 1953, at which time by consent of 
counsel for both parties the depositions were continued until 
this date, October 29, 1953. 
Present: Ernest B. Miller, the complainant, in person; 
Russell M. Weaver, counsel for the complainant; 
Julian K. Hiclm1an, counsel for the defendant. 
ERNEST B. MILLER, 
the complainant, after having been first duly sworn, upon ex-
amination by Mr. Weaver, deposes and says: 
Q-1. Please state your namef 
A. Ernest B. Miller. 
Q-2. I believe you are a medical doctor, are you not Y 
A. Yes, since 1915. 
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sion? 
A. Elkton, Virginia. 
Q-4. Is that in Rockingham County, Virginia¥ 
A. Yes, sir. 
Q-5. How old arc you? 
A. 62. 
Q-6. "When were you married, and to whom Y 
A. I was married to Miss Arlene Davis, in Hagerstown, 
Maryland, on the 4th day of November, 1942. 1 
Q-7. Where have you and your wife resided since that time! 
A. Elkton, Rocking·ham County, Virginia. 
Q-8. Where did your wife live before you married. her Y 
A. Elkton, Virginia, in Rockingham County. Route 1 is the 
address. No, she was living· in Elkton at the time. 
Q-9. How long· has she lived in Rockingham County, Vir-
ginia Y 
A. Since birth. 
Ernest B. Miller v. Arlene Davis Miller. 
Ernest B. Miller. 
Q-10. "\¥ ere there any children· born of this marriage Y 
A. No, sir. 
Q-11. Dr. Miller, you allege in your bill of complaint that 
your wife, Arlene Davis Miller, wilfully deserted and aban-
doned you. Is that correct 1 
A. Yes, sir. 
Q-12. When did she desert you t 
A. Aug·ust 21, 1953. 
Q-13. Did you g'ive her any cause to desert you Y 
A. Not that I know of. 
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A. Yes, sir. At different times during the past 
four or five years she would say she was going· to leave me, 
and one time she left and stayed approximately two weeks. 
While she was out bunting chinkapins she twisted her ankle 
and her sister called me to come to see lier, and I went out and 
brought her home and had her ankle X-rayed by Dr. C. C. 
Rush. We found that the lower end of the fibula in her ankle 
was fractured, which was strapped several times and healed 
without disfigurement or loss of use. 
Q-15. At what time of day on August 21, 1953, did she leav~ 
you? · 
A. At about five p. m., and she began to gather her personal 
property together to move them out. She left with her sister, 
Mrs. R. 0. Lam, sometime before ten o'clock that night, before 
I returned home from my office work. She took all of her 
clothing with her that night. . 
The next day my daug·hter and I came to Harrisonburg, and 
when we got back from Harrisonburg about 3 :30 p. m., on 
August 22, 1953, R. 0. Lam had his pick-up truck at my back 
gate and asked if he could back it into my backyard to load 
up some furniture that my wife wanted to move out. I told 
him certainly. He had Ottie Eppard with him to load the 
furniture and other personal effects belonging to my wife into 
his pick-up truck, and carry the balance out in the backyard. 
Q-16. Was :Mrs. Miller there at that time f 
A. She was. 
Q-17. ,V11at did she move out of the house? 
A. All of her personal property and some of mine 
pag·e 9 ~ ·which she wanted. 
Q-18. Did she tell you where she was moving to? 
A. Yes, she said she was moving to her sister's home-
Mrs. Ruhy Lam. 
Q-19. Has she ever been back to your home since that timet 
A. No, sir. 
8 Supreme Court of Appeals of Virginia. 
Charles S. Miller. 
Q-20. Have you seen her since that time? 
A. No, sir. 
Q-21. Do you know of your own knowledge where she is now 
living! 
A. No, sir, only what I have heard. 
Q-22. Did you give your wife any cause to leave? 
A. I did not give her any cause for leaving me. 
Q-23. Did you adequately provide for her during the time 
she lived with you T 
A. Yes, sir. 
Q-24. In what County and State did you and Mrs. Miller 
last cohabit as man and wife? 
A. Rocking·ham County, State of Virginia. 
Q-25. Do you desire an adjudication of your property 
rights, Dr. Miller? 
A. Yes, sir. 
Q-26. How old is Mrs. Miller T 
A. 39. 
page 10 ~ Mr. ·weaver:· That's all. 
Mr. Hickman: I have no questions. 
And further this deponent saith not. 
ERNEST B. MILLER. 
CHARLES S. MILLER, 
after having been first duly sworn, upon examination by Mr. 
Weaver, deposes and sars: 
Q-1. Please state your name? 
A. Charles Samuel Miller. 
Q-2. I believe you are a medical doctor! 
A. That's right. 
Q-3. Where do you live? 
A. Elkton, Virginia. 
Q-4. What relation are you to Ernest B. Miller? 
A. His son. 
Q-5. How old are you, Doctor! 
A. 30. 
Q-6. What relation are you to Arlene Davis Miller Y 
A. Step-son. 
Q-7. Your father, Dr. Ernest B. Miller, has brought a suit 
for divorce against his wife, Arlene Davis Miller, alleging that 
Ernest B. Miller v. Arlene Davis Miller. 9 
Charles S. Miller. 
she deserted and abandoned him. Do you know anything 
about this? 
A. Yes. 
Q-8. What do you know about it? 
A. On the 21st day of August, 1953, I stopped by my father's 
house, and she was upstairs at the time and I called to her and 
was talking· to her and she said that she was leaving my father 
and wasn't coming back. 
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A. That was approximately four or five p. m., I 
would say. 
Q-10. Diel she leave T 
A. Yes. 
Q-11. That day1 
A. That evening 
Q-12. Did she take any of her household possessions with 
her! · 
A. Yes, she apparently took all of her household posses-
sions. 
Q-13. Where did she move to, if you know? 
A. I t11ink she moved with her sister. 
Q-14. Who is she f 
A. Mrs. Ruby Lam. I can't think of her husband's first 
name. 
Q-15. Where do they live? 
A. Route 1, Elkton. Just outside of town. . 
Q-16. Is she still living there? 
A. No, I think she is with her parents-with her father at 
this time. 
Q-17. Did she give you any reason as to why she was leav .. 
ing your father! 
A. She didn't at the time, except to say that she was leaving 
and wou]dn 't be back. 
Q-18. Do you know wlrnther she has been back f 
A. No, so far as I know, _she hasn't. 
Q-19. Where is your father now living? 
A. In Elkton. 
Q-20. Is he living· in the same residence ·i 
A. Yes. 
page 12 ~ Q-21. Did you live in the same house with Dr. 
and Mrs. Miller? 
A. For a period of years, yes. . 
Q..:22. Did she have any reason for. deserting him so far as 
you know? 
A. She herself, no. 
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Q-23. Did your father adequately provide for her wh~n they 
were living togethert 
A. As far as I know, yes. 
Mr. Weaver: I believe that's all. 
Mr. Hickman: No questions. 
And further this deponent saith not. 
CHARLES S. MILLER. 
REESE 0. LAM, 
being· duly sworn, upon examination by :Mr. Weaver, deposes 
and says: 
Q-1. Please state your name 1 
A. Reese 0. Lam. 
Q-2. Where do you live, Mr. Lam T 
A. Elkton. 
Q-3. Where are you employed'? 
A. Merck. 
Q-4. How old are you! 
A. 38. 
Q-5. Do you know Mrs. Arlene Davis Miller Y 
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Q-6. Are you related to her? 
A. No, sir, only throug·h marriage. 
Q-7. You married-
A. Her sister. 
Q-8. Dr. Ernest B. Miller has brought a suit for divorce 
against his wife, Arlene Davis Miller, alleging that she de-
serted him. Do you know anything· about that Y 
A. All I know is she told me they were busting up, and she 
wanted me to move her stuff out. 
Q-9. When did she tell you that 1 
A. It was on the 21st of August. 
Q-10. 1953! 
A. Yes. 
Q-11. What did she tell you on that date? 
A. Well, when I got up that evening-I'd been working the 
graveyard shift and had to sleep all day-she asked me 
whether I would· move her stuff and she said she and Doc had 
busted up; and I asked her where she was going to move it to, 
and she said she had asked my wife to move it to our place; 
that Doc had give her two or three acres on Itoute 33 and she 
I. 
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Reese O. Lam. 
was going to build a house and move it all over there. So she 
stayed with us two or three days after I moved her stuff and 
then she went to her Dad's. , 
Q-12. Did you move her property? 
A. Yes. 
Q-13. When did you move itf 
A. On the 22nd day of August. It was on Saturday. 
Q-14. What property of her's did you moveY 
A. All of her personal property. 
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EJktonY 
A. Yes. 
Q-16. And you moved it where? 
A. Up to my place. 
Q-17. Now, after Mrs. Miller left your house, where did she 
go? 
A. To her Dad's. 
Q-18. What is l1er father's nameY 
A. Charlie Davis. 
Q-19. Where is she living nowt 
A. Living with her Daddy yet. 
Q-20. Has she ever been back to Dr. Miller's home? 
A. Not that I know of, no. 
Q-21. Did Dr. Miller support his wife in a satisfactory man-
ner? 
A. As far as I know he did. 
Q-22. Did he furnish her with a home and plenty to eat Y 
A. Sl1e had a nice home, and both of them had plenty to eat 
from the looks of them. 
Q-23. Plenty of clothes Y 
A. Yes, sir. 
Q-24. Did she have any reason to leave him, so far as you 
know? 
A. No. 
Q-25. Who helped you to move her property? 
A. Ottie Eppard helped me move the stuff out of the house 
and put it on the truck. 
Q-26. How long has Mrs. Miller lived in Rockingham 
County, Virginia f 
A. All of her life. 
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A. No. 
Mr. Weaver: I have no further questions. 
Mr. Hickman: No questions. 
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Ottie Eppard. 
And further this deponent saith not. 
REESE O. LAM. 
By agreement of counsel, the further taking of depositions 
in this suit was continued and adjourned to Saturday, October 
31, 1953, at 10 :00 a. m., at the same place. 
GENE FAHNESTOCK 
Notary Public. 
Further taking· of depositions in this suit, upon agreement 
of counsel,. taken Saturday, October 31, 1953, at 10 :00 a. m., at 
the law offices of Wharton, Aldhizer and Weaver, Harrison-
burg Virginia. 
Present: Ernest B. Miller, the complainant, in person. 
Russell M. Weaver, counsel for the complainant; and 
Julian K. Eiclanan; counsel for the defendant. 
OTTIE EPP ARD, 
being duly sworn, upon. examination by Mr. ·vv eaver, deposes 
and says: 
Q-1. What is your name°l 
A. Ottie Eppard. · 
Q-2. Where do you live f 
A. Elkton. 
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A. 43. 
Q-4. Do you know Dr. Miller! Dr. Ernest B. Millerf 
A. Yes. 
Q-5. Do you know Mrs. Arlene Davis Miller? 
A. Yes, sir. 
Q-6. ·Are you related to Mrs. Arlene Davis Millerf 
A. Yes, sir. 
Q-7. What kin are you to her¥ 
A. First cousin. 
Q-8. Dr. Ernest B. Miller has instituted a suit for divorce 
against his wife, Mrs. 4"rlene Davis ·Miller, on the ground that 
Ernest B. MHler v. Arlene Davis Miller. 13 
Ottie Eppard. 
she deserted him. Do you know anything about Mrs. Miller 
leaving the home of Dr. Miller? 
A. ,vell, I know she was going· to leave him. I helped to 
carry that furniture out, and loaded it on the truck. She said 
she was going to leave him. 
Q-9. ·when did you carry the furniture out T 
A. It was on a Saturday evening-August 22nd I believe. 
Q-10. Of what yearT 
A. 1953. 
Q-11. "'Who asked you to carry the furniture out of the 
house? 
A. Sandy asked me to help him. 
Q-12. Sandy is R. 0. Lam? 
A. Yes. 
Q-13. Now, just tell us what happened. 
A. Well, I was setting in Elkton in my car and Sandy got 
out of his pick-up truck and came over and wanted to know 
whether I would go with him up to Doc's and load up a couple 
pieces of furniture. When we got down there and 
page 17 ~ got to carrying some stuff out, I said, "What's 
going on here 1 I might be stepping my foot into 
something I don't want to get into. I thought you was just 
going to carry a couple pieces out". And Arlene said, "I am 
moving out from in here.'' And Doc came in and never said 
nothing. So I helped carry the stuff out and put part of it on 
the truck. 
Q-14. What did you move ouU 
A. You done asked me something now. 
Q-15. I mean, did you move Mrs. Miller's things out of the 
house? 
A. She said she was moving her stuff out. 
Q-16. How many loads T 
A. I helped put one load on the pick-up truck, and Sandy 
asked me if I would help carry the balance out and set it in the 
yard. Said he could get the second load on the truck himself, 
and so I never went to the house to help unload the truck. 
I helped carry every piece out of the house and what the truck 
wouldn't hold we set in the yard outside. 
Q-17. Were there two loads there Y 
A. It certainly looked to me like it. I was kinda wondering 
if they would get it all on the second load. 
Q-17. Where did you move this property T 
A. I asked Sandy where they was taking it and Sandy said 
he was taking· it up to his place if he could find room for it. 
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I heard since then that she had moved down to her Dad's. 
How true that is, I don't know. I'm just telling you what I 
heard. But I never helped Sandy unload the truck, because 
I had to go to work at the Cavalier Drive-In that evening. 
Q-18. Did she move away from Dr. Miller's home at that 
time? 
A. Yes, sir. 
Q-19. Has she lived at Dr. Miller's home since then 1 
A. Not to my knowledge. I have been there at 
page 18 ~ his house several J;imes, and I haven't seen her 
there yet. 
Q-20. Have you seen Mrs. Miller since she moved away 
from thereY 
A. Yes, I saw her at the Cavalier Drive-In Theater where 
I work. 
Q-21. When you were moving the property out did you say 
anything to her about what was going on? 
A. I said, "What's going on around here? I thought I was 
only going to help move a couple pieces of furniture.'' And 
she said, "I am moving· my stuff out from here-I am leaving: 
here''~ That's what she said. I. figured it was nothing to 
me. I knew there was something up a bush . 
. Q-22. So far as you know, did she. have any reason to desert 
and leave Dr. Miller? 
A. No, sir. I can say no, sir on that very quick. 
Q-23. Did Dr. Miller give her the necessary things in life to 
live on when she was there-furnish her with sufficient food 
and clothing? 
· A. As far as I lmow he did. 
Q-24. Did she have plenty of clothes? 
A. Yes, she always looked to me like a courting lady when 
I saw her she was so dressed up. 
Q-25. Looked like she had plenty to eat? 
A. Oh, yes. 
Q-26. !low long have you known Mrs. Milled .. 
A. I have known her ever since I have been big enough to 
know anything. 
Q-27. How long have you known Dr. Milled 
A. I have known him ever since I have been big enough to 
know anything to. He has been my doctor all my 
page 19 ~ life, and he was the borne doctor up at my home. 
Mr. Weaver: That's all. 
Mr. Hickman: I have no questions. 
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Ruby Lam . 
.And further this deponent saith not. 
OTTIE EPP ARD. 
. Memo: By agreement of counsel, the further taking of 
depositions in this suit was continued and adjourned to Thurs-
day, November 5, 1953, at 11 :30 o'clock a. m., at the same place. 
GENE FAHNESTOCK, 
Notary Public. 
Further taking of depositions in this suit, upon agreement 
of counsel, taken Thursday, November 5, 1953, at 11 :30 o'clock 
a. m., at the law offices of "\Vharton, Aldhizer and \Veaver, 
Harrisonburg, Virginia. 
Present: Russell M. Vl eaver, counsel for the complainant; 
and Julian K. Hiclrman, counsel for the defendant. 
~RS. RUBY LAM, 
being duly sworn, upon examination by Mr. vVeaver, deposes 
and says: 
Q-1. State your name please. 
A. Ruby Lam. 
Q-2. You are the wife of whom? 
A. Reese 0. Lam. . 
Q-3. What is his nickname! 
A. Sandy. . 
Q-4. What relation are you to Mrs. Arlene Davis Miller! 
A. Her sister. 
page 20 } Q-5. Mrs. Lam, did you see Mrs. Miller on the 
. 21st day of August, 1953? · 
A. I did. 
Q-6. Where did you see her T 
A. In Dr. Miller's home, and she left there with me and 
went to my home. We took some of her personal belongings 
with us that night. 
Q-7. Did she move any more of her other personal property 
to your home t 
A. She moved everything that she took with her to my home. 
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Q-8. On that dayY 
A. The next day. It was moved on a truck. 
Q-9. From August 21st, the day Mrs. Miller moved to your 
home, how long did she stay there-approximately! 
A. l think she went to he1· home on the following Thursday 
or Friday. 
Q-10. What do you mean by her home! 
A. Her father's. 
Q-11. Since the date she moved to her father's home, where 
has she lived Y · • 
A. She has lived there. 
Q-12. Is she living there nowt 
A. She is 'living there now. 
Q-13. And her _father is whomf 
A. Charles Davis. 
Q-14. Where does he liveY 
A. In Rockingham County. 
Q-15. Near Elkton 1 
page 21 ~ A. That's right. 
Mr. Weaver: That's all, I believe .. 
Mr. Hickman: No questions. 
And further this deponent saith not. 
State of Virginia, 
County of Rockingham, to-wit: 
MRS. RUBY LAM. 
I, Gene Fahnestock, a notary public in and £or the County 
aforesaid, in the State of Vfrg'inia, whose commission expires 
oµ the 2nd day of September, 1957, hereby certify that the 
foregoing depositions were duly taken by yµe at the times arid 
place and for the purpose as stated in the caption hereto. 
Given under my hand this 6th day of November, 1953. 
Notary fee : $8.00. 
GENE FAHNESTOCK, 
Notary Public. 




This is a suit for an a niensa divorce, brought by the hus-
band in less than two months after the desertion charged 
against his wife. 
No answer was filed py the wife nor was any appearance 
made by her other than by the completely passive attendance 
of her counsel at the taking of depositions for the complain-
ant. 
The complainant's witness, Reese 0. Lam, a brother-in-law 
of the defendant, who handled the moving of her furniture, 
testified that she told him when engaging him to do the haul-
ing that" she and Doc had busted up, that Doc had given her 
two or three acre.r; on Route .:J3, and that she was going to 
build a house and 1nove over there." (Answer to Q-11, page 
8 of depositions.). 
The testimony of the complainant husband, who admittedly 
was present, as was his wife, at the time she had her furni-
ture moved from his home, does not show that he then voiced 
even the slightest protest or objection to his wife's departure 
and withdrawal from his home. In fact, according to the 
testimony of Ottie Eppard, another witness for complainant 
who assisted in loading the defendant's property on the Lam 
truck, the complainant did not say anything, or to quote the 
emphatic double negative expression of that witness, '' Doc 
came in and never said nothing." (Answer to Q-13, page 12 
of depositions). _ 
The only reasonable conclusion or inference to 
page 23 ~ be drawn from the foregoing significant facts and 
circumstances is that the parting or separation of 
this couple was by the mutual consent of the parties, an ob-
viously pre-arranged separation, rather than a genuine case 
of wilful desertion by the wife. The policy of the law of this 
well ordered state is against divorce by consent. 1Valker v. 
TV alker, 120 Va. 410. Hence, the divorce sought is denied and 
complainant's bill will be dismissed. 
H. H., Judge. 
Dec. 14, 1953. 
18 Supreme Court of Appeals of Virginia. 
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DECREE. 
This cause. came on to be heard this 14th day of December, 
1953, on the complainant's bill set for hearing against the de-
fendant, upon whom process appears to have been duly served, 
she still failing to answer or plead herein, on the depositions 
of witnesses, and was argued by counsel. 
Upon consideration whereof and the court being of the 
opinion that the proof submitted is insufficient to establish 
willful desertion on the part of the defendant as charged in 
the bill, but on the contrary tends to prove a separation by 
the mutual consent of the parties, it is adjudged, ordered, 
and decreed that the divorce sought by the complainant be 
denied and that said bill be dismissed. . 
Nothing further remaining to be done, this cause is retired 
as ended. 
Enter: 
H. H. Judge. 
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Filed in the Clerk's Office Rockingham County, Va. Jan. 
21, 1954. 
.J. ROBERT SWITZER, Clerk. 
NOTICE. 
To Julian K. Hickman, Attorney for Arlene Davis Miller: 
You are hereby notified that on the 21st day of January, 
1954, at ten o'clock a. m. in the Circuit Court of Rockingham 
County, Virginia, the undersigned will tender to the Honor-
able Hamilton Haas, Judge of the Circuit Court of Rocking-
ham County, the original transcript of the evidence in the 
above styled cause, and respectfully ask the Honorable Ham-
Ernest B. Miller v. Arlene Davis Miller. 19 
ilton Haas to certify the same as a true .copy of the evidence 
presented in the above styled cause. 
RUSSELL M ... WEAVER, 
Counsel for the Appellant. 
RUSSELL M. WEA VER, Atty., 
First National Bank Building, 
Harrisonburg, Virginia. . 
I accept due and timely service of the above notice. 
JULIAN K. HICKMAN, 
Counsel for Arlene Davis Miller. 
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Filed in the Clerk's Office Rockingham County, Va. Jan. 21, 
1954. 
J. ROBERT SWITZER, Clerk. 
NOTICE OF APPEAL .AND ASSIGNMENTS OF ERRORS. 
To J. Robert Switzer, Clerk of the Circuit Court of Rocking-
ham County, Harrisonburg, Virginia: 
Ernest B. Miller, by his attorneys, hereby gives notice pur-
suant to the provisions of Section 4, Rule 5 :1, of the Rules of 
the Supreme Court of Appeals of Virginia, dated February 
1, 1950, and the Amendments thereto, of his appeal from that 
certain Final Decree entered in the above-stvled cause on the 
14th day of December, 1953, in which the divorce sought by 
the said Ernest B. Miller, the complainant, was denied and 
his bill of complaint was dismissed. 
Further, pursuant to the said Rule, complainant assigns the 
following errors : 
1. The Court erred as a matter of law in dismissing the 
bill of complaint filed by Ernest B. Miller on the ground that 
the allegations contained in the said bill had not been sus-
tained by the proof. 
2. The Court erred as a matter of law in decreeing that the 
20 Supreme Court of Appeals of Virginia. 
proof submitted on· the part of this complainant tends to 
prove a separation by the mutual consent of the parties. 
WHARTON, ALDHIZER & WEA VER, 
Attorneys for complainant. 
I hereby certify that a true copy of the foregoing Notice 
of Appeal and Assignments of Errors was mailed to Julian 
K. Hickman, Attorney of record for the defendant, on the 
18th day of January, 1954. 
RUSSELL M. WEA VER, 
Attorneys for complainant. 
A Copy-Teste: 
H. G. TURNER, Clerk. 
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